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INTRODUCTION

Appellee, William Levin, will be referred to in this Brief as "Bill".

The decedent/grantor/testatrix, Shirley Sunshine Levin, will be referred to as

"Shirley" or as "decedent".

Citations to the transcript of the fee hearing which is in the record at 519-663

will be referred to as "T: "

The two statutes that are at issue in this appeal, §§733.106(4) and 736.1005(2),

Fla. Stat. will be referred to collectively as "Beneficiary Share Assessment Statutes".

Accompanying this Brief is Appellee's Appendix consisting of Personal

Representative,

Petitioner, Gail

William Levin's Motion to Assess Attorneys' Fees Against

Levin, with the appendix accompanying that motion and two

supplements to the motion A: 1-274, referred to as "A: "

The Final Judgment in the Will/Trust contest dated August 31, 2009 is referred

to as the "Final Judgment. 'r

The Judgment assessing fees that is the subject of this appeal is referred to as

the "Fee Judgment" and the hearing on November 1, 2009 as "fee hearing."

The record in case 4D09-4291 has been consolidated with the instant case and

citations to the record in that case are cited as "4D09-4291: R:
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STATEMENT OF THE CASE AND FACTS

Appellant's statement of the case and facts omits the progression of the case

leading ultimately to the court's entry of the Fee Judgment assessing a portion of the

estate's defense costs inthe Will/Trust contest against appellant. This is the

progression:

.1, Prior to the filing of any litigation, Bill's counsel furnished to

Appellant's counsel a videotape of the execution of the Will and Trust that were

executed on 5/22/08. The videotape was delivered on 11/13/08. (T:25)

1258)

.

3.

3/11/09 Will contest petition filed by Appellant. (4D09-4291: R:38-44)

5/7/09 Trust contest complaint filed by Appellant. (4D09-4291 : R: 1207-

4. 5/7/09 the drafting lawyer, Gene Glasser, Esq., produced his whole estate

planning file for the decedent. (T:26)

5. 5/19/09 decedent's brother, Philip Sunshine, deposed. (4D09-4599:

R:67-156) Testifies that Bill was a marvelous son and attentive to is mother's needs.

Testifies that his sister Shirley told him of her intent in January 2008. (T:26)

6. 5/19/09 Bill furnished seven boxes of documents in response to

discovery. (Y:7)

7. 6/29/09 deposition of the Will draftsman, Gene Glasser, Esq. (4D09-
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4599: R: 157-422)

8. 6/30/09 Bill's deposition taken. (4D09-4599:R:423-1134)

9. 7/1/09 Appellant deposed by Bill's lawyer 1(T:32)

At Appellant's deposition on July 1, 2009 Appellant was confronted with

numerous e-mails that she had sent to her mother prior to the execution of the last

Will and Trust in which Appellant harshly excoriated her mother in terms that would

invite disinheritance. (A:37-50) During the deposition Appellant delivered lengthy

rants against Bill and her mother going back 40 years or more and made vicious

virtually surrealistic accusations against Bill ranging from "Nazi murderer" to

breaking their mother' s fibs. (A: 123-127) As the baselessnessof her claims became

apparent during the deposition, she finally said at page 134 lines 19-24:

My brother's a very cunning, calculating criminal. I know
from all the evidence discovered yesterday in his
deposition and in the discovery for this trial, and ifI don't

within (sic.: win) one cent, I am glad I spent my mother's

$350,000, which I haven't yet touched, to find out the

truth. It's worth every_ penny to me. (T:49; A:123)

(Emphasis added.)

The court conducted a five day trial on August 6-10, 2009 and entered Final

Judgment on August 31,2009 upholding the validity of the Will and Trust. (A:22-30)

Because of Appellant's disruptive misbehavior during the first phase of her

deposition on 7/1/09, the court appointed a referee (William Rutter, Esq.) to preside

over a follow up deposition taken on 7/28/09. (4D09-4291 : R: 146-147; 152)
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In the Will/Trust contest Final Judgment the court addressed the two theories

advanced by Appellant, (1) undue influence and (2) lack of testamentary capacity due

to insane delusion. With regard to undue influence the probate court reviewed the

extensive evidence to rebut the undue influence claim and concluded:

In sum, the court finds the evidence overwhelming that Bill
did not use undue influence to procure the May 8, Will and
Trust and other estate planning documents. (A:27-28)

With regard to the lack of testamentary capacity argument the court noted:

The videotape shows a woman who is clearly "with it".
She expresses reasoned opinions on several matters and
clearly has anunderstanding of the nature and extent of her
property, her relationship to those who would naturally
claim a substantial benefit from the Will and Trust and a

clear understanding of the practical effect of the Will and
Trust. (A:28-29)

In the Final Judgment, the court reserved ruling on all claims for attorneys' fees

as to amount and entitlement. (A:30)

In his answer in the Will contest and Trust contest Bill prayed for assessment

of the defense costs against Appellants $350,000 devise pursuant to §§733.106(4) and

736.1005(2), Fla. Stat. (4D09-4291: R:51-52 and 4D09-4291 : R: 1265)

After entry of the Final Judgment in the Will/Trust contest, Bill promptly filed

his extensive motion to assessattorneys' fees against Appellant's bequest, with a

comprehensive appendix which included the evidence from the record relied on by
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Bill and the applicable case and statutory law with a supplement and a second

supplement. (A: 1-274)

On November 1, 2009 the probate court, Honorable Jack Cook, conducted a

six hour evidentiary hearing on the fee motion at which Bill's counsel testified, the

record evidence attached to the motion was offered and accepted, and counsel made

closing arguments. (T: 1-146)

At the fee hearing Appellant stipulated to the reasonable hourly rates and

reasonable hours spent by Bill's counsel without requirement of expert testimony.

(T:ll, 12) Bill's counsel testified that the total Will contest defense costs

were$290,000 divided: (1) $104,000 through July 1 and (2) $186,000 after July 1.

(T:28)

The court reserved ruling at the conclusion of the evidentiary fee hearing and

entered the Fee Judgment on November 17, 2009 assessing $186,000 against

Appellant's $350,000 bequest. (R:221)
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SUMMARY OF ARGUMENT

POINT I

The Beneficiary Share Assessment Statutes grant broad discretion to the trial

court in assessing fees against a beneficiary's bequest. Citations to ChaPter 57.105

cases and inequitable conduct/Bitterman cases are inapposite because they create a

high bar for a court to assess fees against the personal assets of a litigant, which is in

contrast to a reduction in a bequest, which is the decedent's money and not the

beneficiary's personal asset.

The trial court correctly found that Appellant's initial filing of the Will/Trust

contest and conduct of discovery to obtain the Will drafter's files and deposition and

document production (which included Appellant's cruel and vicious e-mails to her

mother) might have been justified, but after July 1 when the basic discovery was

completed, it was plain that she had no case and the court correctly assessed her with

the defense costs from July 1 through the trial.

Although it was not Bill's burden to show either bad faith or a frivolous case,

the record of Appellant's conduct in the litigation showed bad faith and the record

showed that in fact her case was essentially frivolous when measured against the

strong presumption of validity of Wills/Trusts under Florida law. Even though by the

time of her deposition she knew or should have known that she had no case,
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Appellant admitted that shewas spending her mother's $350,000 bequest even if she

did not win a cent.

POINT II

Appellant devotes the majority of the argument in her brief to reprising her

brief in the Will/Trust contest appeal 4D09-4291.

The trial court in its Final Judgment and again in its Fee Judgment ruled that

the evidence against Appellant on undue influence was overwhelming and that the

videotape of the Will execution showed that her mother Was clearly "with it" when

she signed the Will.
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ARGUMENT

POINT I

THE TRIAL COURT CORRECTLY

§§733.106(4) AND 736.1005(2), FLA.

APPLIED
STAT. IN

ASSESSING A PORTION OF THE DEFENSE COSTS

AGAINST APPELLANT'S $350,000 DEVISE.

Standard of Review. The standard of review is whether the trial court abused

its discretion in awarding fees. See, e.g. Burgess v. Pfizer, 990 So.2d 1140, 1143-44,

1147 (Fla. 3d DCA 2008), Ramirez, J. dissenting; Gold v. Rodriguez, 914 So.2d 528,

529 (Fla. 4 th DCA 2005). A Judge's discretionary power "... is abused when the

judicial action is arbitrary, fanciful, or unreasonable, which is another way of saying

that discretion is abused only where no reasonable man would take the view adopted

by the trial court." Canakaris v. Canakaris, 382 So.2d 1197, 1203 (Fla. 1980).

Robinson v. Robinson, 805 So.2d 94, 98 (Fla. 4thDCA 2002) affirmed the probate

court in its allocation of a portion of fees to the share of the beneficiary who had

generated those fees and the test that was applied was abuse of discretion. See Koch

v. Koch, 35 FLW D2091,2093 (2d DCA, 20109/22/10) "In conclusion, we recognize

the trial court's superior vantage point when determining whether to impose

sanctions. See generally Canakaris v. Canakaris, 382 So.2d 1197, 1203 (Fla. 1980).

On the ruling before us, we cannot disagree with the trial court's discretionary ruling.
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"5

Because the trial court's award of fees as a sanction was based upon substantial,

competent evidence, we must affirm."

Most of the cases cited by Appellant are Chapter 57.105 cases or cases where

the court's authority to assess fees is derived from judicially created doctrines such

as inequitable conduct. See, e.g. Bitterman v. Bitterman, 714 So.2d 356, 365 (Fla.

1998). This is in contrast to the trial court's ruling in the case at bar which is based

explicitly on statutes in the Probate Code and Trust Code which are distinguishable

from Appellant's cases.

Chapter 57.105 has an explicit standard that fees are assessed when a party

knew or should have known that a claim or defense "was not supported by the

material facts necessary to establish the claim or defense or would not be supported

by the application of then existing law to those material facts." The "inequitable

conduct doctrine" requires a showing that a party "has exhibited egregious conduct

or acted in bad faith." Bitterman, Id. at 365.

The Probate Code and Trust Code statutes (referred to herein as the

"Beneficiary Share Assessment Statutes") do not require such a finding in order for

the court to charge the share of a beneficiary with attorneys' fees caused by the

conduct of that beneficiary:

• "When costs and attorneys' fees are to be paid from the estate, the court

-9-



may direct from what part of the estate they shall be paid." (§733.106(4), Fla. Stat.)

• "Whenever attomeys' fees are to be paid out of the trust, the court, in its

discretion, may direct from what part of the trust the fees shall be paid."

(§736.1005(2), Fla. Stat.)

Significantly, there is no statutory requirement for a fnding of bad faith,

inequitable conduct, or frivolous litigation.

The trial court did not apply the wrong legal standard. The legal standard is

provided in the two Beneficiary Share Assessment Statutes cited by the court in the

Fee Judgment and those statutes do not require the movant to meet the higher bar in

Chapte r 57.105 and the Bitterman inequitable conduct doctrine.

The lower bar required by §§733.106(4) and 736.1005(2), the Beneficiary

Share Assessment Statutes is due to the fact that in Chapter 57.105 and in the

Bitterman inequitable conduct doctrine, a party is being charged personally with the

fees against that party's separate assets. In the Beneficiary Share Assessment

Statutes, the party's personal assets are not charged, but instead the beneficiary's

share of the estate or trust is reduced. In other words, funds that are the decedent's

and not the beneficiary's personal assets are charged with the fees.

The starting point in any analysis of the Beneficiary Share Assessment Statutes

is the Florida Supreme Court's holding in Carman v. Gilbert, 641 So.2d 1323, 1326
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(Fla. 1994) where the court traced the history of the common law requirement in

Florida that a contesting beneficiary of a Will or Trust must conditionally renounce

his/her devise in the Will/Trust that he is attacking as a pre-condition to filing her

Will/Trust contest. See Barnett National Bank v. Murrey, 49 So.2d 535 (Fla. 1950).

This qualified renunciation is intended to weed out unsupported claims while

encouraging beneficiaries with bona fide claims to assert them. Carman v. Gilbert

Supra. at 1326. The Beneficiary Share Assessment Statutes essentially confirm that

the contestant cannot "have her cake and eat it too" by unsuccessfully contesting the

Will, thereby causing the estate to expend funds to defend the contest, and then take

her full devise without suffering any reduction in their devise. The Florida Supreme

Court held in Carman:

[5] However, we caution that the attacker of the

will should not be permitted to "have the cake and eat it,

too." In Barnett National Bank, this Court stated that a

beneficiary must "do equity" by renouncing the right to

property under an instrument as a condition to contesting

the instrument. 49 So.2d at 537. The Court charged the

contestant with a number of equitable obligations,

including showing "that the rights of claimants under the

trust instrument have not been adversely and injuriously

affected." id. at 538. It would be contrary to this equitable

duty to allow a contesting beneficiary to deplete the assets

of the estate through an unsuccessful proceeding to revoke

probate and still take an undiminished share under the will.

Under such circumstances, the court has the discretion to

direct that the resulting costs and attorney fees be charged
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against the contestant's bequest under the will. (Footnote
omitted.)

In the instant case, the record indicates that the court

ordered $6,438 in attorneys' fees be paid to the

beneficiaries' attorneys, based upon a determination that

the defense of the will directly benefited the estate.

(Footnote omitted.) The court directed that these fees be

charged against the residue of the estate. According to the

record, the estate also paid an attorney $5,604 for
representation relating to the petition to revoke probate.

These fees represent almost ten percent of the total
inventory of this modest estate. In light of our
determination that Carman did not renounce her benefits

and is entitled to take under the will, the trial court should

make a new determination regarding from what part of the

estate the fees should be paid. Id. at 1326.

Nowhere in Carman does the Supreme Court require a showing of

frivolousness or bad faith to justify assessment of fees and merely states that the court

has the "discretion to direct that the resulting costs and attorney fees be charged

against the contestant's bequest under the will." citing §733.106(4). Appellant's

litigation in the Levin Estate cost the estate 20% of the net distributable estate, which

was double the amount of 10% noted by the Supreme Court in Carman in justifying

assessment. (See A:6, 269, 272)

In a case prior to Carman, the 1st DCA affirmed the award of Will contest

defense costs against the challenger's share of the estate and trust without any

showing of bad faith or frivolousness. Estate of Paulk v. Lindamood., 529 So.2d
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1150, 1152-53 (Fla. 1988).

Prior to the adoption of §733.106(4) in 1974, the case law did not require a

showing of bad faith or frivolousness to justify charging defense fees to a beneficiary.

In Estate of Sulin., 204 So.2d 28, 29 (Fla. 2d DCA 1967) the trial judge ruled that the

evidence from both the contestant and the estate were of equal weight and held that

the challengers had thus not carried their burden to overturn the Will. Despite the

finding of equal weight by the trial court, the appellate court stated, "... We believe

that the contestants should bear at least a large percentage of the costs in this case

instead of the estate bearing all the costs." Id. at 30, 31.2 When the Beneficiary Share

Assessment Statutes were subsequently passed, they were consistent with the

common law and contained no requirement to show bad faith or frivolousness.

In Dourado v. Chousa, 604 So.2d 864 (Fla. 5thDCA 1992) the court affirmed

the trial court's assessment of fees against the share of a beneficiary without the

requirement of a showing of bad faith or frivolousness. The appellate court reversed

that part of the trial court judgment which assessed fees against the individual assets

of the losing beneficiary. Id. at 866. See also Temer v. Rand, 442 So.2d 1038 (Fla.

3d DCA 1983) upholding a probate court's award of fees against the surviving

2 From the context, it appears that the court was using the term "costs" broadly

to include fees.
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spouse's share of the estate pursuant to §733.106(4), Fla. Stat. again without any

mention of bad conduct.

In Estate of Shefner v. Shefner-Holden, 2 So.3d 1076, 1079 (Fla. 3d DCA

2009) the trial court denied an award of attorneys' fees to the personal representatives

who defended a claim under the Slayer Statute that was voluntarily dismissed before

trial. The contestant accused the personal representatives of having assisted in the

decedent's suicide and therefore the contestants asserted that the devise to them was

invalid under the Slayer Statute. In reversing the probate court, the appellate court

first held that the personal representatives were entitled to an award of fees out of the

estate for successfully defending the claim and then the appellate court held:

Further, §733.106(4) provides that the court may direct
fromwhat part of the estate attomeys' fees and costs shall

be paid. The trial court therefore has discretion in

determining ifa beneficiary's share of an estate should be

used to pay attorneys' fees. (Citations omitted.) Thus,

upon remand, the trial court may consider whether or not
to direct that the Slayer Statute claim attorneys' fees be

paid from Linda and Susan's share of the probate estate ...

ld. at 1079. (Emphasis added.)

The voluntary dismissal by the contestants in Shefner can be likened to the

conduct in the present case where Appellant proceeded to trial after her case was

shown to be meritless by July 1, when she had seen the videotape, the file and

testimony of the Will drafter, Bill's discovery response, and had sat through her own
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deposition where she was confronted with her e-mails to her mother.

The case that conclusively defeats Appe!lant's argument and theory is Williams

v. King, 711 So.2d 1285, 1286 (Fla. 5th DCA 1998). The King case draws the

distinction between Chapter 57.105 and the Beneficiary Share Assessment Statutes.

In King the beneficiary filed a number of actions, defended by the personal

representative. The trial court initially made a statement that the beneficiary's

assertions were "frivolous and without merit" and assessed fees in favor of the estate

and against (1) the beneficiary's interest in the estate and (2) against the beneficiary

personally. At a subsequent fee hearing the trial judge stated:

While my ruling will stand, it was never my intention to

indicate that the suit was totally frivolous. While

reasonable men may differ, there was some small basis -

there was a basis to file this suit in good faith, ld. at 1286

The appellate court noted that:

We agree with this statement based upon our reading of the

record. That is the actions of Appellant were not so bereft

of basis in law or fact asl to warrant fees against her

personally. Therefore, we quash that portion of the order

awarding fees against her personally. We affirm the order
awarding fees from Appellant's portion of the estate

pursuant to §733.106. Id. at 1286.

In Williams v. King, the appellate court observed that the actions of the

contestant were "misguided" and "ineffective" which precisely describes Appellant' s
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conduct here. The Honorable Judge Cook in the case at bar did exactly what the

appellate court in King suggested, which was to determine that even though the filing

of the Will/Trust contest might not have been frivolous, the case was so weak that

fees after July 1 should be awarded against the beneficiary's share of the estate but

not against her personally.

In the fee judgment, Judge Cook found:

• "... The case presented by the contestant at trial was sufficiently

weak to justify assessment against her share."

• "... A contestant asserting lack of testamentary capacity and/or

undue influence has a very heavy burden and in considering the weakness of the case

presented by Ms. Levin at trial, the court considered the weight of that evidence

against the very heavy burden in exercising its discretion."

• "She persisted in prosecuting her case after the evidence exposed

that she had no significant evidence to support her case."

• "... The discovery conducted by her in the case demonstrated the

lack of a basis for her claims."

• "The court finds that by that date (July 1) Ms. Levin had seen

more than sufficient evidence that her allegationsof undue influence and lack of

testamentary capacity had no basis in fact, especially when viewed against her heavy
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burdens under the case law."

• "... Her own conduct in 2008 as demonstrated by her e-mail

correspondence with her mother and her failure to visit her mother at any time in

2008, before the documents were signed on May 22, 2008 were facts within her

knowledge even before discovery culminating on June 30, 2009."

• "By July 1, 2008 (sic: 2009) a reasonable person would have

concluded that Bill Levin had not asserted any undue influence on Shirley Levin

• relative to her Will and Trust and that there was no competent evidence to support a

lack of testamentary capacity."

• "By this time Gail should have known that the innocent facts upon

which she based her claims of undue influence were nothing more than the actions

of a son assisting his dying mother upon her request and the actions of friends helping

another friend in a time of need and stress."

Against the above cited array of statutory and case law, Appellant relies on

completely inapposite citations to Chapter 57.105 cases and on two Beneficiary Share

Assessment Statute cases.

The first §733.106(4) case relied on by Appellant is Estate of Lane, 562 So.2d

352 (Fla. 4 thDCA 1990). Lane cannot be correctly interpreted without considering

the prior appellate decisions in that estate that are cited in the first paragraph of the
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opinion. See In Re Estate of Lane, 492 So.2d 395 (Fla. 4thDCA 1986) and Weber v.

Imperato, 501 So.2d 1 (Fla. 4thDCA 1986).

The most significant factor about the trio of Estate of Lane cases is that the

losing beneficiaries were within a whisker of winning the underlying case. There was

nothing even remotely weak about their position and in fact they prevailed in part.

The third Lane decision acknowledges that in fact the beneficiaries not only were

improperly charged with fees but they were awarded fees. See In Re Estate of Lane,

562 So.3d 352,354 (Fla. 4thDCA 1990). ("On remand from the earlier appeal, Weber

v. Imperato, 501 So. 2d 1 (Fla. 4th DCA 1986), this court found that both the will

contestants (the Appellants herein) and the appellee/personal representative were

entitled to move for attorneys' fees before the trial court.") The fact that the

beneficiaries were actually prevailing parties in Lane (unlike Appellant here) is

detailed in the first of the Lane cases, In Re Estate of Lane, 492 So.2d 395,397, 398.

(Fla. 4_ DCA 1986). In Lane I the challengers established that the codicil was in fact

invalid in part but not in whole. What prevented them from winning the entire case

was a decision by the trial court, affirmed by the 4th DCA, that was a case of first

impression in Florida involving the esoteric doctrine of partial dependent relative

revocation. The issue revolved around the complex and theretofore unsettled

question as to whether a devise that is procured by undue influence is severable from
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the remainder of the Will or Codicil. Lane I, 492 So.2d 395, 397, supra.

Thus, after the challengers (who were victims of the undue influence and

certainly did nothing wrong in pursuing their case) were defeated in an extremely

close case of first impression under Florida law, in which they had partially prevailed,

this Court ultimately in Lane III predictably held that those beneficiaries should not

be assessed with $760,000 of attorneys' fees against their share of the estate. Estate

of Lane, 562 So.2d 352, 354, supra.

Very appropriately, this Court in Lane III found that there was no basis at all

for charging fees against the bequests of these earnest beneficiaries who had

presented such a strong case, prevailing in part. After noting the "good faith" of the

beneficiaries this Court held that "there must be a finding of bad faith, or wrongdoing

by the beneficiary or other circumstances which would warrant such an assessment."

(Id. at 353)

Appellant incorrectly argues that Lane stands for the proposition that the

probate court must find bad faith in order to assess fees. Lane is much broader than

that. In the present case, the probate court found conduct by Appellant that fits both

"wrongdoing" and "other circumstances which would warrant such an assessment"

in pages 2 through 4 of its Fee Judgment.

Lane III was finally disposed of in 1990, four years before the Florida Supreme
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Court decided Carman v. Gilbert., supra.

The other case relied on by Appellant is Geary v. Butzel Long, 13 So.3d 149

(Fla. 4thDCA 2009). 3 A careful analysis of Gear_ actually supports the trial court's

judgment in the instant case. In Gear_ the trial court assessed the beneficiary with

fees in both prongs of a two pronged motion, (1) an initial matter where the

beneficiary contested an award of fees and (2) a later"fees on fees" motion. The trial

court noted that with regard to the first part, involving the beneficiary's contest of the

law firms fees, "that defense may have been justified." (ld.at 153.) The appellate

court held that because the trial court found that "defense may have been justified"

fees could not be assessed on that prong. This Court affirmed the trial court's

assessment in the second prong where fees were assessed for the beneficiary's

conduct in the "fees on fees" stage which the appellate court found to be

"unreasonable and unnecessary." (Id. at 153) Judge Cook, who was the trial court

judge in __Q__..a_,entered this Order in Gear, which was the prong that was affirmed

by this Court:

But certainly once they lost on that issue and the attempt to

surcharge Butzel Long for alleged overbilling,

reasonably should have realized that the jig was up and that

3 Although it is not material to the analysis, _ arose under a different

statute, §733.6175, Fla. Stat. which allows the probate court to apportion fees against

the bequests of beneficiaries in personal representative compensation disputes.
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they would have to pay fees on fees. The litigation

resulting after Butzel Long's initial plea for fees on fees

was neither necessary_ nor reasonable and resulted in a

substantial detriment to the estate by prolonging the

litigation, increasing the fees on fees ultimately awarded
from $19,000 to $49,000 and by delaying the

administration of the estate." Id. at 152. (Emphasis

added.)

The part of Judge Cook's ruling that was affirmed here in Gear_ is substantially

similar to his Fee Judgment here where he ruled essentially that Appellant should

have known by July 1 that her jig was up and that there was no reasonable basis for

continuing to trial.

In _, the quoted trial court ruling that was affirmed here does not find that

there was bad faith or that the case was frivolous, but this Court nevertheless affirmed

because litigation that is prosecuted with no reasonable basis for success clearly falls

within the court's discretion to assess fees against a beneficiary's share.

In the present case, the trial court found that Appellant should have known that

her case was too weak to pursue and justified a charge of the defense costs from July

1 through the trial against her share. This is in line with Williams v. King, 711 So.2d

1285 supra.

Although it was not Bill's burden to show that Appellant pursued her case in

bad faith and vexatiously, the unrebutted evidence presented at the fee hearing
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demonstrates the bad faith and misconduct of Appellant in her pursuit of a baseless

case.

First, she showed her hand at her deposition on July 1 when she stated that

even if she did not win, she was glad she spent her mother's $350,000 to find out the

truth and it was worth every penny. (T:49; A: 123) The trial court in its Fee Judgment

took her up on this brazen announcement and now she has thought better of it after

costing the estate $185,000 to defend her meritless case from that day forward.

Second, the magnitude of the reasonable defense fees generated by Appellant in

pursuing her contest to the bitter end, all the way through motions for rehearing,

essentially wrecked the testamentary plan of the decedent. In Carman, the court

recognized fees of 10% of the distributable estate as significant in altering the

decedent's testamentary plan and in this case those fees are 20% to 25% of the net

distributable residuary estate (A:269). If the Fee Judgment is reversed, Appellant

takes her full $350,000 and leaves the residuary trust for the benefit of the decedent's

son and grandchildren reduced by approximately $290,000. (T:28) Even with this

Court's affirmance, the residuary estate will be reduced by $104,000. (T:28)

Third, she made spurious allegations of falsified e-mails, denied her substantial

true net worth (which was a factor in her mother's decision making to favor Bill over

her), and falsely accused Bill's witnesses of dishonesty, adding to the defense costs
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but ultimately adding nothing to her case. (T:32,33)

Fourth, she used the case as a forum to vent her spleen and call Bill a

"psychopath", "cunning manipulator", "male predator", "worse than a Nazi", "killer",

"imposter", "sycophant", and "devious" and "knocked her (Shirley) down and

cracked her ribs" and to call Bill's daughter, Jessica, described by Shirley as the

"light of her life" as "phony" and "false" and "total phony". (A: 123-127; T:49, 52,

57) About Bill's daughter, Jessica, who is one of the residuary beneficiaries of the

Trust, she testified"my brother was a suck up and a liar. He trained his daughter like

that." (T:60) "She is a total phony. She was like a little robot with my mother."

(T:58)

Fifth, Appellant vented bizarre theories about her mother and about her

relationship with her long dead father and her brother, Bill. She held her mother

responsible for ruining her decades ago first wedding by "wearing hot pants"; ruining

Appellant's trip to Australia in 1982 because Shirley was an alcoholic; her father

"beat her bare buttocks with a leather strap"; her mother accused her of being a

prostitute 20 years ago; her mother long preferred, favored, and supported Bill; her

mother was hit by a liquor bottle on an airline flight in 1999 affecting her mental

acuity; her mother said she was horrible as an infant; her mother insisted that she go

to modeling school. (A:37-97; T:54, 55, 59)
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Sixth, the exchanges of e-mails between the decedent and Appellant are

sufficient, alone, to show her complete estrangement from Shirley and the reason for

her receiving less than Bill in the estate plan. (A:37-81)

Seventh, Appellant made scandalous allegations about Bill's witnesses who

were identified as persons who could testify to Shirley's mental competence and

independence in 2008. She said that Holly Lebed "would lie just like my brother"

and is "like Mrs. Astor"; Mio Schachinger was "paid off", "gofer"; Sandy McGilvray

is a "postal clerk that picked up my mother like a predator". (A: 123-127)

Eighth, during both sessions of her deposition she was abusive and accusatory

towards Bill's counsel, for example "Mr. Pressly, shut up please and be quiet"; "Mr.

Pressly, you're misrepresenting the truth"; "You're just a lawyer that just cares about

money ..."; "I hope this satisfies your sadistic element". During the second phase of

her deposition when a Special Master was appointed to control her behavior, she was

disrespectful to him and admonished by both her counsel and by the special master

who entered numerous orders striking her testimony. (A: 124-126)

Appellant incorrectly argues that there is no legal authority for the trial court's

partial assessment of the defense costs which limited the assessment to the amount

incurred after July 1, arguing that it must be an all or nothing decision by the court.

In Robinson v. Robinson, 805 So.2d 94, 98 (Fla. 4 th DCA 2002 ) this Court affirmed
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the probate court's assessment of"a portion of the fees directly against the Shirley

Trust, as a matter of equity, finding its opposition to the malpractice actions had

resulted in an overall increase in attorneys fees." Id. at 98. In Geary v. Butzel Long,

supra at 153 this Court affirmed a partial award of fees against the share of a

beneficiary.

At the conclusion of the five day trial, Judge Cook found the evidence

"overwhelming that Bill did not use undue influence" and with regard to testamentary

capacity that the videotape of the Will/Trust execution showed that the decedent was

"clearly with it ... and clearly has an understanding of the nature and extent of her

property, her relationship to those who would naturally claim a substantial benefit

from the Will and Trust and a clear understanding of the practical affect of the Will

and Trust." (A:27, 29)

Having heard five days of trial testimony in the Will/Trust contest and almost

a ful!day of argument and testimony at the fee assessment hearing, the trial court

correctly assessed a part of the defense costs against the Appellant's share of the

estate.

The polestar guiding the court is to uphold the intent of the testatrix to every

extent possible. Langford v. McCormick, 552 So.2d 964 (Fla. 1st DCA 1989). It is

critical to consider that the devise to Appellant is Shirley's money that passes to
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Appellant under Shirley's Will and Trust. Shirley did not want any beneficiary to

contest the Trust and still receive her or his devise. She inserted an in terrorem

clause:

If any beneficiary shall contest the validity of this

Declaration of Trust Agreement, or any part of it, or shall

institute or join in, except as a party defendant, any

proceeding to contest the validity of this Trust Agreement

from being carried out in accordance with its terms, not

including a petition for instructions for the interpretation of

this Trust Agreement instituted in good faith and for

probable cause, then all benefits provided for such

beneficiary and his or her issue shall be revoked and shall

be distributed to the AMERICAN CANCER SOCIETY, or

to its successor organization. (4D09-4291; R: 1241-1242)

In Florida's statutory scheme in the Probate Code and the Trust Code, the

legislature has struck a balance. In terrorem clauses are invalid in Florida.

(§§732.517 and 736.1108, Fla. Star.) However, a beneficiary who wastes the estate's

assets in pursuit of a baseless contest is liable to reduction or forfeiture of the devise

in the sound discretion of the court in the Beneficiary Share Assessment Statutes. It

cannot be credibly argued that this discretionary power to assess fees against a

bequest has a chilling effect on meritorious litigants, because the discretionary

assessment is not against the litigant's personal assets.

In the recent case of Koch v. Koch, 35 FLW D2091,2093 (Fla. 2d DCA 2010)

the court reinforced the recognition that the trial courts have a superior vantage point
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when determining whether to impose sanctions and should be affirmed if the record

contains substantial competent evidence to support the court's exercise of discretion.

Judge Cook had substantial competent record evidence to support his fee judgment.

Point II

THE TRIAL COURT CORRECTLY FOUND THAT

WHEN MEASURED AGAINST THE HEAVY

BURDEN OF A WILL/TRUST CONTESTANT,
APPELLANT'S EVIDENCE WAS SUBSTANTIALLY

INSUFFICIENT TO PREVAIL.

Standard of Review. An appellate court will not interfere with a trial court's

determination of the facts unless there is an abuse of discretion, a legal insufficiency

of the evidence, or a misconception of the probative effect of the evidence. In Re

Estate of Hammermann, 387 So.2d 409, 411 (Fla. 4 thDCA 1980)

Appellant asks this Court to review the evidence and reach a different

conclusion than the trial court twice reached, (1) when it decided the Will/Trust

contest with nine live witnesses and over 100 exhibits and (2) again when the court

reviewed the evidence at the fee hearing.

The heavy burden of a contestant in a Will/Trust contest is created by two

hurdles that must be cleared. The first hurdle is the case law defining undue influence

as duress and coercion to such an extent that there is a destruction of the free agency

and will power of the testator. (See e.g., Raimi v. Furlong, 702 So.2d 1273, 1287
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(Fla. 3d DCA 1997)) and the definition of lack of testamentary capacity which

requires only the mental ability to understand in a general way the nature and extent

of the property, the testator's understanding of the natural objects of her bounty, and

a general understanding of the practical effect of the Will as executed. See e.g.,

Hendershaw v. Estate of Hendershaw, 763 So.2d 482, 483 (Fla. 4 th DCA 2000).

In addition to the first hurdle created by these definitions is the second hurdle

which is the Florida case law that upholds a Will or Trust even under circumstances

where there is substantial evidence of weakness, dementia, mental illness, and

delusions. See e.g. Estate of Burkha_, 204 So.2d 737 (Fla. 2d DCA 1967); In Re

Estate of Whitehead, 248 So.2d 186 (Fla. 4 th DCA 1971), cert. den. 252 So.2d 798

(Fla. 1971); In Re Estate of Hammerrnan, 387 So.2d 409, supra.

Most of Appellant's brief consists of rehashing her brief filed in the Will/Trust

contest appeal, case no. 4D09-4291. Bill's answer brief in that appeal addresses in

detai! the assertions made by Appellant in Point II.

In summary:

• The trial court addressed each of the seven "Carpenter criteria" and

found that six of the criteria were not present and one was a "qualified yes." (A:24-

26)

The court found "the evidence overwhelming that Bill did not use undue
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influence." (A:27)

• With regard to testamentary capacity, the videotape of the Will/Trust

execution, reviewed by the court at trial, showed that Shirley Levin was "clearly with

it ... and clearly has an understanding of the nature and extent of her property, her

relationship to those who would naturally claim a substantial benefit from the Will

and Trust and a clear understanding of the practical effect of the Will and Trust."

(A:29)

• In the Fee Judgment the court found that by July 1 when her deposition

was taken, "Ms. Levin had seen more than sufficient evidence that her allegations of

undue influence and lack of testamentary capacity had no basis in fact, especially

when viewed against her heavy burdens under the case law." (R:220)

• Appellant was not disinherited and in fact was left an outright devise of

$350,000 which represents about one fourth as much as the residuary generation

skipping trust created for the benefit of Bill and his children. (T: 110; A:269-272)

• The Will and Trust were the product of a series of meetings between

Shirley and her lawyer extending from February 11, 2008 through the execution on

May 22, 2008, all of which occurred without Bill participating in the meetings.

(Appellee's answer brief in 4D09-4291 at 25-27)

• Shirley's friends testified that throughout 2008 up until the time of her
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death Shirley was a tough, strong-willed individual who could not be coerced to do

anything against her will and was described as demanding, strong-willed,

independent, headstrong, and opinionated. (Appellee's answer brief in 4D09-4291 at

27-28)

• In the last year of her life, when Shirley was fighting for her life with a

heart condition and lung cancer, Appellant was in Europe, to the chagrin of Shirley,

and Bill was dutifully attending to her. (Appellee's answer brief in 4D09-4291at 35-

36)

• While in Europe, Appellant sent bitter, vicious e-mails to her mother

dredging up accusations against Shirley and incidents going back for decades. (A:3 8-

41) As an example, on February 6, 2008 (five days before Shirley first contacted

Gene Glasser about her new Will) Appellant wrote to her mother:

You are really sick and just lying! ... It makes me so happy

that I did not listen to your lies and rush home to see you,

abandoning... You prize failure like your own experience,

not success like mine. You love your son, not me .... Do

you deny ruining my wedding, especially with your

drunken dancing in Hot Pants? Ruining my lecture tour of

Australia by lying that it was Dad's wish to be there when

he told me that you dragged him there against his wishes?

Then you fell (drinking again: alcoholic behavior) and

broke your hip and I had to deal with that too. I had to

pack your suitcases and throw out all the many empty

liquor bottles. Shame on you. Your selective memory is

just sick and I am going to tell you so again and again. My
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only regret is not calling you on your hideous behavior
toward me sooner .... But I am finished hearing your lies.

... Evidently you are jealous of my success and happiness,

when you should be happy for me. (A:59)

• As of May 22, 2008 when the Will and Trust were signed, Appellant had

not visited her mother in Boca Raton since January of 2005 and had not seen her

mother since March of 2007. (R: 220)

All of the evidence listed above was known to Appellant before July 1 and after

which she persisted in the baseless Will/Trust contest causing the Estate to incur fees

of about $185,000 from that point through the trial.

In Point II, Appellant repeats what she did in her initial brief in the Will/Trust

contest appeal which is to take statements out of context. These misleading

statements are addressed at pages 42-44 of Bill's answer brief in 4D09-4291.

In sum, the evidence that is cited in Point II may possibly be sufficient to avoid

an assessment of fees under Chapter 57.105, but that is not the standard against which

the evidence is weighed. In Williams v. King, supra, the trial court found that the

beneficiary's suit was not "totally frivolous" and "there was some small basis to file

this suit in good faith" so fees could not be charged personally against the beneficiary

but fees were nevertheless charged to her bequest, ld. at 1286. The trial judge

correctly held in the fee judgment that there was no basis for establishing her claims
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of undue influence and lack of capacity.

POINT III

THE TRIAL COURT'S ORDER TAXING COSTS

AGAINST PETITIONER WAS CORRECT AND

SHOULD BE UPHELD.

In its Order on Motion Taxing Costs [R2: 207] the trial court awarded costs

totaling $19,650 in favor of Bill. Of that total Appellant has disputed the award of

trial notebook costs and demonstrative aid costs totaling $2,403. In disputing the

award of the trial notebook costs and demonstrative aid costs Appellant cites § I.B. 1.

of the Statewide Uniform Guidelines for Taxation of Costs in Civil Actions which

simply states that the costs of copies of documents filed with the court, which are

reasonably necessary to assist the court in reaching a conclusion, are costs that should

be taxed. That does not make the inverse true. In fact, the costs of copies of

documents that are not either filed with the court or which are not reasonably

necessary to assist the court in reaching a conclusion is not included under § III of the

Statewide Uniform Guidelines for Taxation of Costs in Civil Actions which lists

those costs that should not be taxed.

The Statewide Uniform Guidelines for Taxation of Costs in Civil Actions is

silent with respect to the treatment of the two costs awards in dispute. However, the

Statewide Uniform Guidelines for Taxation of Costs in Civil Actions do state that the

-32-



taxation of costs in any particular proceeding is within the broad discretion of the trial

court and that the trial court should exercise that discretion in a manner that is

consistent with the policy of reducing the overall costs of litigation and of keeping

such costs as low as justice will permit. See In re Amendments to Unif. Guidelines

for Taxation of Costs, 915 So.2d 612, 616 (Fla. 2005). Bill's use of trial notebooks

and demonstrative aids added to the efficiency of the trial and assisted the Court in

making its ruling. (T: 143) Bill's use of trial notebooks allowed Bill to present more

than 75 exhibits totaling hundreds upon hundreds of pages of evidence to the court

in an organized fashion, and allowed Bill to present his case smoothly, reducing the

time spent in the courtroom by both the litigants and the Court.

With respect to Bill's demonstrative aids, one of the aids condensed 25 years

of events and hundreds of pages of deposition testimony and documentary evidence

into a concise 10-page time line for the Court to reference throughout the trial.

The trial court correctly exercised its discretion in taxing Bill's trial notebook

costs and demonstrative aid costs against Appeliant, and consequently, the entirety

of the trial court's Order Taxing Costs should be upheld.
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CONCLUSION

Appellant vainly attempts to mischaracterize as "personal opinion" the trial

court's correct exercise of the discretion granted in the Beneficiary Share Assessment

Statutes. That exercise of discretion is based on substantial competent evidence.

This Court is respectfully requested to affirm the Fee Judgment.

Respectfully submitted,
PRESSLY & PRESSLY, P.A.
222 Lakeview Avenue, Suite 910

West Palm Beach, FL 33401
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